FAIR EMPLOYMENT & HOUSING COUNCIL
Fair Housing Regulations

INITIAL STATEMENT OF REASONS

CALIFORNIA CODE OF REGULATIONS

Title 2. Administration

Div. 4.1. Department of Fair Employment & Housing
Chapter 5. Fair Employment & Housing Council
Subchapter 7. Discrimination in Housing

As it relates to housing, the FEHA prohibits harassment and discrimination
because of the race, color, religion, sex, gender, gender identity, gender
expression, sexual orientation, marital status, national origin, ancestry,
familial status, source of income, disability, or genetic information, or any
basis prohibited by section 51 of the Civil Code.

Pursuant to Government Code section 12935, subdivision (a), the Fair
Employment and Housing Council (Council) has authority to adopt
necessary regulations implementing the FEHA. This rulemaking action is
intended to further implement, interpret, and/or make specific Government
Code section 12900 et seq.

The specific purpose of each proposed regulation and the reason it is
necessary are described below. The problem that a particular proposed
regulation addresses and the intended benefits are outlined under each
subdivision, as applicable.

These proposed regulations comply with Government Code section
12955.6, Construction with other laws, which provides: “Nothing in this part
shall be construed to afford to the classes protected under this part, fewer
rights or remedies than the federal Fair Housing Amendments Act of 1988
(P.L. 100-430) and its implementing regulations (24 C.F.R. 100.1 et seq.)
[collectively “FHA”] or state law relating to fair employment and housing as
it existed prior to the effective date of this section. Any state law that
purports to require or permit any action that would be an unlawful practice
under this part shall to that extent be invalid. This part may be construed to
afford greater rights and remedies to an aggrieved person than those
afforded by federal law and other state laws.”

Further, to the extent the cases are consistent with underlying state law
pursuant to Gov. Code 12955.6 and Government Code section 12926.1(a),
the regulations take into consideration cases interpreting FHA, the
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Rehabilitation Act, and the Americans with Disabilities Act. Sisemore v.
Master Financial, Inc. 151 Cal.App.4th 1386, 1420 (2007) (“[c]ourts often
look to cases construing the FHA, ... when interpreting FEHA”)
(“Sisemore”); Auburn Woods | Homeowners Ass'n v. Fair Employment and
Housing Com'n 121 Cal.App.4th 1578, 1591 (2004) (“Courts often look to
cases construing the FHA, the Rehabilitation Act of 1973, and the
Americans with Disabilities Act of 1990 when interpreting FEHA.” (“Auburn
Woods 1.”)

Subchapter 7. Discrimination in Housing
Article 1. General Matters
8 12005. Definitions.

The purpose of this section is to give meaning to terms used throughout the
“Discrimination in Housing” subchapter of the FEHA regulations.

§ 12005, subd. (a).

The Council proposes to add the definition of “adverse action” as an action
that harms or has a negative effect on an aggrieved person. This addition is
necessary to elaborate upon and clarify a term that is used throughout the
proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence. The
term is not defined in FEHA, and is subject to misinterpretation. Because
there are a wide variety of types of adverse actions that can occur in many
different situations, the definition provides subsections that specify
examples of adverse actions that can occur in common contexts. These
cover rental/leasing, the application of a criminal history information policy,
sales and other residential real estate transactions, and financial
assistance.

Because California courts look to cases interpreting the Fair Housing Act
(FHA) to rule on FEHA matters, and because FEHA must be consistent
with Government Code 12955.6 (“Construction with other laws”), the list of
adverse actions includes examples taken from case law and related
statutes.

§ 12005, subd. (b).

The Council proposes to add the definition of “aggrieved person.” This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
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mid-sentence, and to prevent misunderstanding of the scope of the statute.
The Council proposes to define aggrieved person as a person who believes
they have been injured by a discriminatory housing practice or believes that
they will be injured by a discriminatory housing practice, because
individuals falling into both of these categories can file a claim under the
relevant provisions of the FEHA, and includes persons who claim to have
been injured by a discriminatory housing practice and have filed a judicial
action or administrative claim. This definition clarifies the meaning of
aggrieved person in Government code section 12927, subd. (g) to clarify
that a person does not have to have already filed a claim to be considered
an aggrieved person.

§ 12005, subd. (c).

The Council proposes to add the definition of “arrest.” This addition is
necessary to elaborate upon and clarify a term that is used throughout the
proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence.
Because the term “arrest” can have many meanings in different contexts,
the Council proposes to define it specifically in relationship to “criminal
history information” as defined in section 12005, subd. (j), and “criminal
conviction” as defined in section 12005, subd. (i).

§ 12005, subd. (d).

The Council proposes to add the definition of “assistance animal.” This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and common in case law and enables
the Council to state rules succinctly rather than provide a definition mid-
sentence. Defining assistance animals is necessary because prohibitions
on discrimination based on disability, as well as legal obligations to provide
reasonable accommodations to people with disabilities, include specific
provisions related to assistance animals.

The U.S. Dept. of Justice has issued guidance on service animals under
the Americans with Disabilities Act (ADA), and the U.S. Housing and Urban
Development Dept. has issued guidance on this topic relating to service
animals and support animals. None of these encompass related California
statutes, so a clear definition is required. As required by Government Code
section 12955.6, the proposed definition is based on California statutes and
common law, but also provides rights and remedies that are equal to or
greater than those provided in relevant federal guidance to the FHA and
the ADA. See specifically 28 C.F.R. section 36.302(c); Joint Statement of
the Department of Housing and Urban Development and the Department of
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Justice on “Reasonable Accommodations Under the Fair Housing Act,”
May 17, 2004 (HUD/DOJ Reasonable Accommodations Under the Fair
Housing Act), available at http://www.justice.gov/crt/about/hce or
https://www.justice.gov/sites/default/files/crt/legacy/2010/12/14/joint_statem
ent_ra.pdf; HUD FHEO Notice: FHEO-2013-01, April 25, 2013, Service
Animals and Assistance Animals for People with Disabilities in Housing and
HUD-Funded Programs, April 25, 2013, (FHEO Notice), available at
https://www.hud.gov/sites/documents/SERVANIMALS NTCFHEO2013-
01.PDF; 24 C.F.R. 5.303 and HUD Final Rule, Pet Ownership for the
Elderly and Persons with Disabilities; 73 FR 63834.01, 2008 Westlaw
469049 (October 27, 2008) (provisions allowing pets in public housing);
DOJ Revised Requirements on Service Animals, July 12, 2011, (DOJ
Service Animal Requirements), available at
https://lwww.ada.gov/service_animals 2010.htm; and DOJ guidance
document Frequently Asked Questions about Service Animals and the
ADA, July 20, 2015, (DOJ FAQ on Service Animals), which can be found at
https://www.ada.gov/regs2010/service_animal_ga.pdf.

The term “assistance animals” encompasses different types of assistance
animals, so the addition of definitions for those specific types is also
necessary. Therefore, this includes definitions for “service animal” and
“support animal,” the two main types of assistance animals. Similarly, the
term “service animals” includes various subcategories, include “guide dog,”
“signal dog,” “service dog,” and “service animals in training.” It is necessary
to provide definitions for these terms to ensure consistency with other
related California statutes (Civil Code 54.1 et seq.)

It is also necessary to provide a definition for “miniature horses,” (a
subcategory of “service animal”), since that term is defined and included
under the ADA.

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in relevant
federal guidance to the FHA, specifically, 28 C.F.R. 36.302(c), reasonable
accommodations for service animals, and in particular 28 C.F.R.
36.302(c)(9), miniature horses;

https://www.ada.gov/service_animals 2010.htm. Pursuant to Government
Code 12926.1, the ADA provides a floor of protection, and California law is
intended to provide additional protections. Therefore the regulations include
miniature horses in the definitions of service animals.




§ 12005, subd. (e).

The Council proposes to add the definition of “building.” This addition is
necessary to elaborate upon and clarify a term that is used throughout the
proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence. It
prevents confusion as to the exact nature of the term “building” by ensuring
that the term encompasses the entire structure or facility as well as portions
thereof.

As required by Government Code section 12955.6, the proposed definition
is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in the FHA,
specifically, the definition of “building” in 24 C.F.R. 100.201.

8§ 12005, subd. (1).

The Council proposes to add the definition of “business establishment.”
This addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law. Defining
business establishment is necessary because section 12955.8(b) of the Act
regarding liability for discriminatory effect explicitly provides two distinct
standards for justifying practices that have a discriminatory effect, one for a
business establishment as defined under Civil Code section 51, and one for
cases that do not involve a business establishment. Under the proposed
definition, business establishments include persons engaged in the
operation of a business covered by section 51 of the Civil Code, insofar as
the business is related to dwellings, housing opportunities, financial
assistance, land use, or residential real estate-related activities. Section 51
of the Civil Code uses the term “business establishment,” but does not fully
define the term. The Council intends to define “business establishment” to
have the same meaning as in section 51 of the Civil Code as is explicitly
required by section 12955.8(b)(2) of the FEHA. This definition provides
guidance to the public about which types of entities are subject to which
standard for justifying practices that have a discriminatory effect. The
examples are derived from cases interpreting “business establishment”
under Civil Code section 51.

§ 12005, subd. (9).

The Council proposes to add the definition of “common use areas” as
rooms, spaces, or elements inside or outside of a building that are made
available for the use of residents of a building or the guests thereof. The
definition also provides numerous specific examples. This definition is
necessary to elaborate upon and clarify a term that is used throughout the
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proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence. It
prevents confusion as to the exact nature of the term “common use areas,”
and thus provides guidance regarding the broad meaning of this phrase.

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in the FHA.
Accordingly, the definition is consistent with and expands upon the
definition of “common use areas” under the FHA. See 24 C.F.R. section
100.201.

§ 12005, subd. (h).

The Council proposes to add the definition of “complainant” as a person
who files a complaint with the department alleging that the person has been
aggrieved by a practice made unlawful by any law the department
enforces. This addition is necessary to clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. It makes explicit that it refers to complainants under FEHA
and other laws governed by the department.

§ 12005, subd. (i).

The Council proposes to add the definition of “criminal conviction.” This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. Without further guidance, the term is subject to
misinterpretation. The Council proposes to define criminal conviction
specifically in relation to “criminal history information” as defined in section
12005, subd. (j), and “arrest” as defined in section 12005, subd. (c). The
purpose of this clarification is because Article 25 of the proposed
regulations limits the lawful use of criminal history information to certain
criminal convictions. In addition, the definition further clarifies that certain
criminal determinations are explicitly excluded by section 12269. This
definition provides guidance regarding what constitutes a criminal
conviction that can be lawfully used as part of a criminal history information
practice.

8 12005, subd. (j).
The Council proposes to add the definition of “criminal history information.”
This addition is necessary to elaborate upon and clarify a term that is used
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throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. Article 25 of the proposed regulations limits the lawful use of
criminal history information. Without further guidance, the term is subject to
misinterpretation, particularly since it is a technical term. This proposed
definition clarifies what constitutes criminal history information for purposes
of Article 25.

§ 12005, subd. (k).

The Council proposes to add the definition of “department” to provide a
shorthand for referring to the Department of Fair Employment and Housing,
which is necessary because the department is referred to throughout the
proposed regulations. The definition is consistent with Government Code
12925(b).

§ 12005, subd. ().

The Council proposes to add the definition of “directly related conviction.”
This addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and enables the Council to state rules
succinctly rather than provide a definition mid-sentence. Without further
guidance, the term is subject to misinterpretation, particularly since it is a
technical term not in every-day use. Article 25 of the proposed regulations
limits the lawful use of criminal history information to certain criminal
convictions as defined by section 12005(i). Article 25 also provides the
liability standards and burdens of proof regarding the use of criminal history
information in housing decisions. In particular, under section 12266, a
respondent defending a criminal history information practice must
demonstrate that its practice only concerns criminal history information
regarding directly related convictions. This definition specifies the meaning
of a directly related conviction as a criminal conviction has a direct and
specific negative bearing on the identified interest or purpose supporting
the practice. It also provides guidance on how to apply the definition,
including limiting the information that a practice must encompass to
information provided in criminal history information. Specifically, the
definition provides that a practice should consider the nature and severity
of the crime and the amount of time that has passed since the criminal
conduct occurred as provided in criminal history information, and additional
relevant information as provided in criminal history information. The two
required factors (nature and severity of the crime and the amount of time
that has passed since the criminal conduct occurred) are drawn from a
number of sources, including Green v. Missouri Pacific R.R., 523 F.2d
1290, 1298 (8™ Cir. 1975), citing Butts v. Nichols, 381 F.Supp. 573, 580-81
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(S.D.1a.1974) (from the Title VII context). Additional relevant information
could include an expungement of a conviction because a practice could
provide that a conviction that has been expunged is not a directly related
conviction since the fact of expungement could be interpreted to mean that
such a conviction does not have a direct and specific negative bearing on
the identified interest or purpose supporting the practice.

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in the FHA.
Accordingly, the factors (nature and severity of the crime and amount of
time that has passed) are also consistent with the U.S. Dept. of Housing
and Urban Development, Office of General Counsel Guidance on
Application of Fair Housing Standards to the Use of Criminal Records by
Providers of Housing and Real Estate-Related Transactions (Apr. 2016).

§ 12005, subd. (m).

The Council proposes to add the definition of “discriminatory housing
practice” as an act that is unlawful under federal or state fair housing law,
including housing-related violations of the Fair Employment and Housing
Act, the Fair Housing Act, the Unruh Civil Rights Act, the Ralph Civil Rights
Act, the Disabled Persons Act, and the Americans with Disabilities Act. This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. Through this definition, the Council provides guidance
regarding the broad scope of statutes designating actions as unlawful
housing practices which are covered by these regulations. As required by
Government Code section 12955.6, the proposed definition is based on
California statutes and common law, but also provides rights and remedies
that are equal to or greater than those provided in the FHA, in particular,
the definition is consistent with and expands upon the term as it is used in
24 C.F.R. 110.20.

§ 12005, subd. (n).

The Council proposes to add the definition of “dwelling unit” as a single unit
of a housing accommodation for a family or one or more individuals. This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence.




As required by Government Code section 12955.6, the proposed definition
is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, the definition is consistent with and expands upon the
definition of “dwelling unit” under the FHA. 24 C.F.R. 100.201. This
definition of “housing accommodation” or “dwelling” in section 12005(p)
incorporates this definition to demonstrate how the terms are related.

8§ 12005, subd. (0).

The Council proposes to add the definition of “financial assistance” as the
making or purchasing of loans, grants or the provision of other financial
assistance relating to a wide array of housing-related transactions and
activities. This addition is necessary to elaborate upon and clarify a term
that is used throughout the proposed regulations and common in case law
and enables the Council to state rules succinctly rather than provide a
definition mid-sentence. The term is subject to a wide variety of
interpretations. As required by Government Code section 12955.6, the
proposed definition is based on California statutes and common law, but
also provides rights and remedies that are equal to or greater than those
provided in in the FHA. In particular, the definition is consistent with and
expands upon the definition of “financial assistance” as it is used in FHA.
See 24 C.F.R. section 100.115. The Council proposes to flesh out this
term using a list of non-exclusive housing-related transactions and activities
in which financial assistance may be involved and by articulating three sets
of examples of financial assistance, consistent with Government Code
section 12927(h).

8 12005, subd. (p).

The Council proposes to add the definition of “housing accommodation” or
“dwelling.” This addition is necessary to elaborate upon a term that is used
throughout the proposed regulations and enables the Council to succinctly
state rules rather than provide definitions mid-sentence. These terms are
often the subject of confusion, because while they are similar, they are
used in an overlapping but slightly different manner in federal and state
law. Through this definition the Council provides guidance regarding the
broad scope of types of buildings, structures and vacant land which these
regulations cover and makes it clear that “housing accommodations”
include “dwellings.”

While section 12927, subd. (d) of the Act provides a brief definition of
“housing accommodation,” for the sake of clarity and thoroughness this
definition enumerates in a non-exhaustive manner the vast array of what
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may constitute a “housing accommodation” or “dwelling” for purposes of the
Act. It incorporates any dwelling unit as defined in section 12005(n), a wide
variety of specific types of housing accommodations, and vacant land that
is offered for sale or lease for the construction of any housing
accommodation.

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA, in particular, the proposed definition covers all dwellings as defined in
and covered by the federal Fair Housing Act in 24 CFR 100.20.

§ 12005, subd. (q).

The Council proposes to add the definition of “housing opportunity.” This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. The proposed definition elaborates on section 12921,
subdivision (b) of the Act and clarifies the broad scope of housing
opportunity to include all aspects of housing, including obtaining, using or
enjoying a dwelling, residential real estate-related transactions, financial
assistance, development and land use and other housing related privileges,
services and facilities, including infrastructure or governmental services.
This elaboration is necessary to provide guidance regarding the broad
application of the Act and to provide clarity regarding a term that can be
ambiguous in common usage.

§ 12005, subd. (r).

The Council proposes to add the definition of “include” or “including” as
meaning includes, but not limited to or including, but is not limited to. This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. The proposed definition clarifies that this term is always non-
exclusive and that any list of items following it are intended to be illustrative
but not exhaustive.

§ 12005, subd. (s).

The Council proposes to add the definition of “legitimate” as meaning a
justification is genuine and not false or pretexual. This addition is necessary
to elaborate upon and clarify a term that is used throughout the proposed
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regulations and is common in case law and enables the Council to state
rules succinctly rather than provide a definition mid-sentence.

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, this definition parallels the equivalent definition in HUD
regulations which reflects the intent of Government Code section
12955.8(b). HUD states: “A legally sufficient justification exists where the
challenged practice... [i]s necessary to achieve one or more substantial,
legitimate, nondiscriminatory interests of the respondent...or defendant.” 24
CFR 100.500(b)(1)(i). HUD further states: “The word ‘legitimate,’ used in its
ordinary meaning, is intended to ensure that a justification is genuine and
not false.” HUD’s Implementation of the Fair Housing Act’s Discriminatory
Effects Standard; Final Rule (HUD Discriminatory Effects Standard Final
Rule), Federal Register, Vol. 78, No. 32, Friday, February 15, 2013, Rules
and Regulations, p. 11470.

§ 12005, subd. ().

The Council proposes to add the definition of “nondiscriminatory” as
meaning that the justification for a challenged practice does not itself
discriminate based on a protected basis. This addition is necessary to
elaborate upon and clarify a term that is used throughout the proposed
regulations and is common in case law and enables the Council to state
rules succinctly rather than provide a definition mid-sentence.

As required by Government Code section 12955.6, the proposed definition
is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, this definition parallels the equivalent definition in HUD
regulations under the Fair Housing Act, which reflects the intent of
Government Code section 12955.8(b). HUD states: “A legally sufficient
justification exists where the challenged practice... [i]s necessary to
achieve one or more substantial, legitimate, nondiscriminatory interests of
the respondent...or defendant.” 24 CFR 100.500(b)(1)(i). HUD further
states: “...[T]he word ‘nondiscriminatory’ is intended to ensure that the
justification for the challenged practice does not itself discriminate based
upon a protected characteristic.” HUD Discriminatory Effects Standard
Final Rule, supra at 11470.

§ 12005, subd. (u).
The Council proposes to add the definition of “owner” as any person having
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any legal or equitable right of ownership, governance, possession or the
right to rent or lease housing accommodations. This addition is necessary
to elaborate upon a term that is used throughout the proposed regulations
and enables the Council to succinctly state rules rather than provide a
definition mid-sentence. The term, although in common usage, is subject to
misinterpretation absent a clear definition.

Owners are a subset of persons, as defined in section 12005(v). The
proposed definition elaborates on section 12927, subdivision (e) of the Act
by providing a non-exhaustive, illustrative list to clarify the broad scope of
persons who can be considered owners for purposes of the Act if they meet
the definition. Subsections of the definition specifically identify lessee,
sublessee, assignee, managing agent, real estate broker or salesperson
because of the possibility that each of them can have a legal or equitable
right of ownership, governance, possession or the right to rent or lease
housing accommodations. It also includes trustee, trustee in bankruptcy
proceedings, receiver, or fiduciary because they can meet the definition in
certain circumstances. Because the phrase “housing provider” is often used
in statutes, regulations and government programs as well as colloquially in
the housing industry, it is explicitly included to clarify that it often refers to
persons coming under the definition of owner. Subsections (u)(4) and (u)(5)
name various governmental entities that may also constitute owners in
some contexts. In addition, a subsection identifies governing bodies of
common interest developments because these entities are the governing
bodies of residential properties and it is necessary to clarify that they fall
within the definition of owner. This elaboration of the term is necessary to
provide guidance regarding the broad application of the Act.

§ 12005, subd. (v).

The Council proposes to add the definition of “person.” This addition is
necessary to elaborate upon a term that is used throughout the proposed
regulations and enables the Council to succinctly state rules rather than
provide a definition mid-sentence. While the term is in common usage, it is
necessary to define it for purposes of the Act to ensure that is interpreted
correctly.

The proposed definition elaborates on the definitions of “person” contained
in Government Code sections 12925, subd. (d) and 12927, subd. (f) and
the specification of actors and entities in Government Code section 12955
who are liable for unlawful housing practices by providing a non-
exhaustive, illustrative list to clarify the broad scope of individuals and
entities that are subject to the FEHA. It clarifies that owner as defined in
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section 12005(u) is a subset of persons. It specifies community
associations, condominiums, planned developments, and other common
interest developments, including those defined in the Davis-Stirling
Common Interest Development Act (Civil Code section 4000, et seq.) to
clarify that those entities are subject to the FEHA. It specifies that the state
and the entire range of political subdivisions, agencies, districts and other
political entities are subject to the Act. Finally, the definition clarifies that
any entity that has the power to make housing unavailable or infeasible
through its practices will constitute a person under the FEHA and that the
definition shall be interpreted broadly. Sometimes a person will be named
as a respondent in a complaint. However, some persons, for example,
group homes and nonprofit affordable housing developers, can also be
complainants when they are subjected to a discriminatory housing practice
by another person. This elaboration of the term is necessary to provide
guidance regarding the broad application of the FEHA.

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, this definition is consistent with and expands upon the
term “person” as it is used in the FHA. Section 3602(d) of Title 42 of the
United States Code, 24 C.F.R. 100.20.

§ 12005, subd. (w).

The Council proposes to add the definition of “practice.” This addition is
necessary to elaborate upon and clarify a term that is used throughout the
proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence. To
clarify the broad scope of practices subject to the Act, the definition
specifies that a practice may be written or unwritten or singular or multiple,
and that, as provided in Government Code section 12955.8, subd. (a) and
(b), a failure to act may constitute a practice. The proposed definition
encompasses all of the practices specified in Government Code section
12955 as well as relevant Civil Code sections pertaining to common
interest development governing documents. This elaboration of the term is
necessary to provide guidance regarding the broad application of the Act.

As required by Government Code section 12955.6, the proposed definition
is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, this definition parallels the equivalent definition in HUD
regulations, which reflects the intent of Section 12955.8(b), U.S.
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Department of Housing and Urban Development’s (HUD) usage of
“practice” in its regulations beginning at 24 C.F.R. § 100.1.

§ 12005, subd. (x).

The Council proposes to add the definition of “premises.” This addition is
necessary to elaborate upon and clarify a term that is used throughout the
proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence. The
proposed definition clarifies the meaning of premises by specifying which
spaces, parts, components, or elements of a building can be considered
premises. As required by Government Code section 12955.6, the proposed
definition is based on California statutes and common law, but also
provides rights and remedies that are equal to or greater than those
provided in in the FHA. In particular, the definition is consistent with and
expands upon the term “premises” as it is used in FHA. 24 C.F.R. 100.201.

§ 12005, subd. (y).

The Council proposes to add the definition of “Private Land Use Practices”
as including all non-governmental practices in connection with development
and land use that are related to or have an effect on existing or proposed
dwellings or housing opportunities. This addition is necessary to elaborate
upon and clarify a term that is used extensively in the proposed regulations
and which is common in case law and enables the Council to state rules
succinctly rather than provide a definition mid-sentence. The definition is
necessary to implement the distinction drawn in Government Code section
12955, subd. () between public and private land use practices. The
definition specifically includes restrictive covenants as a private land use
practice, as set out in Government Code sections 12955, subd. (1),
12956.1, and 12956.2. A non-exhaustive list of specific practices are
identified as examples for clarification. Consistent with Government Code
section 12955, subd. (k), the definition includes a catchall subsection that
includes other actions that make housing unavailable.

§ 12005, subd. (2).

The Council proposes to add the definition of “protected bases” or
“protected classes.” This definition is intended to encompass all individuals
protected by FEHA. This addition is necessary because it would otherwise
be cumbersome to always reference the lengthy list of bases covered by
fair housing law. Because those characteristics are often referred to
colloquially and in case law as “protected bases” or “protected classes,” it is
more efficient to codify the terms rather than repeatedly restate all of the
characteristics. The definition also encompasses, pursuant to Government

14




Code sections 12926(0) and 12955(m) “a perception that the person has
any of those characteristics or that the person is associated with a person
who has, or is perceived to have, any of those characteristics.”

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, the definition is consistent with and expands upon the
bases covered by the FHA. 24 C.F.R. 100.5 and 100.201.

§ 12005, subd. (aa).

The Council proposes to add the definition of “Public Land Use Practices”
as including all practices by governmental entities, as those entities are
defined in section 12005, subds. (u)(4) — (5) and (v)(5) in connection with
development and land use that are related to or have an effect on existing
or proposed dwellings or housing opportunities. This addition is necessary
to elaborate upon and clarify a term that is used extensively in the
regulations and which is common in case law and enables the Council to
state rules succinctly rather than provide a definition mid-stream. The
definition is necessary to implement the distinction drawn in Government
Code section 12955, subd. (I) between public and private land use
practices. A non-exhaustive list of specific practices are identified as
examples for clarification, including generally familiar land use practices,
references to statutes authorizing such practices, practices relating to
municipal infrastructure or services in connection with housing
opportunities and practices in connection with housing-related programs.
The definition specifically includes restrictive covenants as a public land
use practice, as set out in Government Code sections 12955, subd. (1),
12956.1 and 12956.2. This elaboration of the term is necessary to provide
guidance regarding the broad application of the Act.

§ 12005, subd. (bb).

The Council proposes to add the definition of “public use areas.” This
addition is necessary to elaborate upon and clarify a term that is used
throughout the proposed regulations and is common in case law and
enables the Council to state rules succinctly rather than provide a definition
mid-sentence. The proposed definition clarifies the meaning of public use
areas by specifying that rooms or spaces of a building that are made
available to the general public constitute public use areas regardless of
whether the building is privately or publicly owned.

As required by Government Code section 12955.6, the proposed definition
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is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, the definition is consistent with and expands upon the
term “public use areas” as it is used in FHA. 24 C.F.R. 100.201.

8§ 12005, subd. (cc).

The Council proposes to add the definition of “residential real estate” as all
real property, whether improved or unimproved, that includes or is planned
to include dwellings, or is zoned or otherwise designated or available for
the construction or placement of dwellings. This addition is necessary to
elaborate upon and clarify a term that is used throughout the proposed
regulations and is common in case law and enables the Council to state
rules succinctly rather than provide a definition mid-sentence. The
proposed definition is necessary to provide guidance regarding the broad
application of the Act to real property upon which a dwelling currently
exists, is planned or is available.

The proposed definition is consistent with “residential real estate-related
transaction” as defined in Government code section 12927, subd. (h).

As required by Government Code section 12955.6, the proposed definition
is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, the definition is consistent with and expands upon the
term “residential real estate” as it is used in FHA. 24 C.F.R. 100.110 et seq.

§ 12005, subd. (dd).

The Council proposes to add the definition of “residential real estate-related
transaction.” This addition is necessary to elaborate upon and clarify a term
that is used throughout the proposed regulations and is common in case
law and enables the Council to state rules succinctly rather than provide a
definition mid-sentence. The proposed definition is intended to elaborate on
and implement the definition of “residential real estate-related transaction”
contained in Government code section 12927, subd. (h).

As required by Government Code section 12955.6, the proposed definition
Is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, the definition is consistent with and expands upon the
term “residential real estate-related transaction” as it is used in FHA. 24
C.F.R. 100.110 et seq.
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8 12005, subd. (ee).

The Council proposes to add the definition of “respondent” as a person
alleged to have committed a practice made unlawful by a law the
department enforces and against whom a complaint has been filed with the
department or against whom a civil action has been filed. This addition is
necessary to elaborate upon and clarify a term that is used throughout the
proposed regulations and is common in case law and enables the Council
to state rules succinctly rather than provide a definition mid-sentence. It is
derived from the department’s definition of “respondent” in its procedural
regulations — 2 CCR 10001(r). The term lacks a clear understanding in non-
legal usage.

8§ 12005, subd. (ff).

The Council proposes to add the definition of “substantial interest” as
meaning a core interest of the organization that has a direct relationship to
the function of that organization. This addition is necessary to elaborate
upon and clarify a term that is used throughout the proposed regulations
and is common in case law and enables the Council to state rules
succinctly rather than provide a definition mid-sentence. The term lacks a
clear understanding in non-legal usage.

As required by Government Code section 12955.6, the proposed definition
is based on California statutes and common law, but also provides rights
and remedies that are equal to or greater than those provided in in the
FHA. In particular, this definition parallels the equivalent definition in HUD
regulations which reflects the intent of Government Code section
12955.8(b): “A legally sufficient justification exists where the challenged
practice...[i]s necessary to achieve one or more substantial, legitimate,
nondiscriminatory interests of the respondent...or defendant.” 24 CFR
100.500(b)(1)(i). HUD further states: “A ‘substantial interest’ is a core
interest of the organization that has a direct relationship to the function of
that organization.” HUD Discriminatory Effects Standard Final Rule, supra
at 11470.

§ 12010, Liability for Discriminatory Housing Practices.

The purpose of this section is set forth the two main types of liability for
discriminatory housing practices — direct and vicarious — and when each
can be invoked under FEHA. The section is necessary to clarify the
operation of traditional principles of direct and vicarious liability in the FEHA
context.

Tort principles of direct and vicarious liability generally apply to housing
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discrimination. See e.g. Meyer v. Holley, 537 U.S. 280, 285 (2003).
Generally, liability under FEHA is not limited to specifying one type of
respondent or defendant to a particular discriminatory housing practice.
Rather, under FEHA, like the FHA, numerous respondents and defendants
may be liable for a particular discriminatory housing practice under distinct
bases of liability. See, e.g. Meyer v. Holley, 537 U.S. 280, 285 (2003).

FEHA prohibits a wide range of discriminatory housing practices as defined
in Section 12005(m). It applies broadly to a wide assortment of potential
respondents and defendants (including broad definitions of “owners” in
Section 12005(u) and “persons” in Section 12005(v)) engaged in an a
variety of transactions related to housing, including residential real estate-
related transactions (as defined in Section 12005(dd), financial assistance
(as defined in Section 12005(0)), and public and private land use practices
(as defined in Sections 12005(aa) and (y) respectively).

§ 12010, subd. (a).

The Council proposes to add this subdivision defining the scope of direct
liability under FEHA. This subdivision is necessary to clarify the operation
of traditional principles of direct liability in the FEHA context. The Council
proposes to use a liability formulation that is based on general principles of
California law, e.g. Cal. Civ. Code Division. 3, Part. 4, Title 9, Chapter 1.
Subdivision (a)(1) outlines the various ways in which a person can be
directly liable for discriminatory conduct: (A) Due to their own discriminatory
conduct; (B) Due to their own failure to take prompt action to correct
discriminatory conduct of their employees and agents, as specified; and,
(C) Due to their own failure to take prompt action to correct certain conduct
by third parties (other than agents and employees) in specified
circumstances. Subdivision (a)(2) establishes parameters for taking
corrective action. Subdivision (a)(3) establishes parameters for when an
agent or employee is directly liable for their own actions.

As required by Government Code section 12955.6, the proposed section is
based on California statutes and common law, but also provides rights and
remedies that are equal to or greater than those provided in the FHA,
specifically 24 C.F.R. section 100.7, Liability for Discriminatory Housing
Practices. See HUD'’s Final Rule on Quid Pro Quo and Hostile
Environment Harassment and Liability for Discriminatory Housing Practices
Under the Fair Housing Act (HUD Final Rule Harassment), 81 Fed.Reg.
63054, 63064, 63066 — 63072, 63074 (Sept. 14, 2016.) Because the
federal rule is clear and accurately reflects California law, the Council
proposes to use language that maintains consistency between the parallel
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federal Fair Housing Act (FHA) and the FEHA, except in those instances
where California law provides greater rights and remedies or where the
Council believes greater clarification is needed.

The proposed language differs from the federal rule to provide greater
clarity and to be consistent with other relevant California law, including by:
1) adding additional examples in subdivision (a)(1)(B);

2) making modifications to reflect California law in section (a)(1)(C);

3) making modifications to reflect California law in section (a)(2); and,

4) adding subdivision (a)(3).

Explanations for these modifications are below.

Subdivision (a)(1)(A) provides that a person can be directly liable due to
their own discriminatory conduct, e.g. when an owner refuses to rent to a
person based upon race. See, e.g. Dept. of Fair Empl. & Hous. v.

DeSantis (May 7, 2002) No. 02-12, FEHC Precedential Decs., 2002 WL
1313078 at *16 (Cal.F.E.H.C.); U.S. v. Big D Enterprises, Inc., 184 F.3d
924, 930-931 (8th Cir. 1999). This subdivision is consistent with other
California liability rules regarding property owners outside of the
discrimination context. Cal. Civ. Code § 1714(a). This subdivision is parallel
to 24 C.F.R. section 100.7(a)(1)(i). Since the federal provision accurately
reflects California law, no change is required.

Subdivision (a)(1)(B) provides that a person can be directly liable for
discriminatory conduct due to their own failure to take prompt action to
correct discriminatory conduct of their employees and agents, for example,
when the agent of an owner of an apartment complex discriminates and the
owner knew or should have known about those discriminatory acts but fails
to take action. See, e.g. U.S. v. Balistrieri, 981 F.2d 916, 930 (7th Cir.
1992). This rule is necessary because employers are in the best position to
select, train, oversee and assure the correct behavior of their employees
and agents. This subdivision is parallel to 24 C.F.R. section 100.7(a)(1)(ii).
Since the federal provision accurately reflects California law, no change is
required, but the subdivision has been maodified for clarity to provide more
examples of situations where a person knew or should have known of the
discriminatory conduct.

Subdivision (a)(1)(C) provides that a person can be directly liable for
discriminatory conduct due to their own failure to take prompt action to
correct certain conduct by third parties (other than agents and employees)
in specified circumstances. For example, if an owner fails to take corrective
action when a tenant sexually harasses another tenant after the
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harassment was reported to the owner. See, e.g. Fahnbulleh v. GFZ
Realty, LLC, 795 F. Supp. 2d 360, 364 (D. Md. 2011); Reeves v.
Carrollsburg Condominium Unit Owners Ass'n, 1997 WL 1877201, *7-8
(D.D.C. 1997).

This subdivision is parallel to 24 C.F.R. section 100.7(a)(1)(ii)). Since the
federal provision accurately reflects California law, no change is required,
but the subdivision has been modified to specify more clearly that the
power to take action against third parties derives from the legal authority or
responsibility that the person may have in response to those third parties,
and provides examples of sources that provide such authority,
responsibility, or power. This language provides greater clarity but no less
protection to individuals covered by FEHA than the federal regulation.

Subdivision (a)(2) provides that actions to end discriminatory practices
cannot include actions that penalize or harm the aggrieved person, such as
evictions. For example, a landlord who learns that a resident manager is
discriminating by harassing a tenant cannot correct the discrimination by
evicting the tenant who complains of the harassment. This provision is
parallel to 24 C.F.R. section 100.7(a)(2) which accurately reflects California
law, so no change is required. However, the Council proposes to add a
provision providing that a discriminatory housing practice can be raised as
an affirmative defense to an unlawful detainer action. This clarification is
necessary because in some cases unlawful detainer courts have not
allowed defendants in unlawful detainer actions to raise this defense. This
appears to be a misconstruction arising from the language in Government
Code 12955(f) which prohibits delays arising from claims of retaliation.
Raising a defense of discriminatory conduct (including retaliation) in an
unlawful detainer is appropriate. The mere fact that a defense is raised
and must be addressed during the litigation of the matter does not
constitute an unwarranted delay.

This is consistent with California law and current eviction practice. See,
e.g., the Judicial Council of California’s approved form for answers in
unlawful detainers (UD-105) which provides an option for defendants as
follows: “Affirmative Defenses...By serving defendant with the notice to
quit or filing the complaint, plaintiff is arbitrarily discriminating against the
defendant in violation of the Constitution or the laws of the United States or
California.” (at 3.f.) This provision is also consistent with the FEHA'’s
prohibition of eviction as a retaliatory action under Government Code
12955(f).

The Council proposes to add subdivision (a)(3) to clarify that employees
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and agents remain directly liable for their own discriminatory practices (i.e.
practices covered by subdivision(a)(1)(A)), regardless of whether their
employer or principal knew of the discriminatory housing practice or failed
to take appropriate corrective action. This subdivision is necessary to
prevent confusion about the scope of liability of agents and employees and
implements California law. For example, if a resident manager
discriminates, that person may be found directly liable for his or her actions,
even if the person is also an agent and the principal is also found liable.
This is a necessary companion to the rule in subdivision (a)(1)(B), that
provides guidance as to when an employer or principal can be held liable
for the acts of their employee or agent. While this provision is not found in
the federal regulation, it is consistent with federal case law. See, e.g. U.S.
v. Balistrieri, 981 F.2d 916, 927 (7th Cir. 1992).

§ 12010, subd. (b).

The Council proposes to add this subdivision defining the scope of
vicarious liability under FEHA. This subdivision is necessary to clarify the
operation of traditional principles of vicarious liability in the FEHA context,
and to clarify that in specific situations whichever law, California or federal,
provides greater protection shall apply. For example, when the agent of an
owner of an apartment complex discriminates within the scope of their
authority, the owner may be found liable. See, e.qg. Llanos v. Estate of
Coehlo, 24 F. Supp. 2d 1052, 1061 (E.D. Cal. 1998); U.S. v. Balistrieri, 981
F.2d 916, 930 (7th Cir. 1992). The Council proposes to use a liability
formulation that is based on general principles of California law, see e.g.
Cal. Civ. Code Division. 3, Part. 4, Title 9, Chapter 1 and California case
law, e.g. Mary M. v. City of Los Angeles, 54 Cal. 3d 202, 208-209 (1991);
Chew v. Hybl, 1997 WL 33644581, *12 (N.D. Cal. 1997); Beliveau v. Caras,
873 F. Supp. 1393, 1399 —1400 (C.D. Cal. 1995). However, the proposed
subsection also specifies that where such principles are inconsistent with
interpretations and applications of agency rules under the FHA, the federal
interpretations shall apply, so long as they provide greater protection. This
Is because, while based in California law, FEHA must provide at least the
same level of protection to individuals covered by FEHA as the equivalent
FHA provisions. Government Code 12955.6.

As required by Government Code section 12955.6, the proposed section is
based on California statutes and common law, but also provides rights and
remedies that are equal to or greater than those provided in the FHA,
specifically the parallel federal regulations at 24 C.F.R. 100.7(b); HUD’s
Final Rule on Quid Pro Quo and Hostile Environment Harassment and
Liability for Discriminatory Housing Practices Under the Fair Housing Act,
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81 Fed.Reg. 63054, 63072-63073 (Sept. 14, 2016), and HUD’s November
17, 2008, memorandum with the subject “Questions and Answers on
Sexual Harassment under the Fair Housing Act” (HUD FAQ Sexual
Harassment), Questions 3, 4, and 5
(https://www.hud.gov/sites/documents/QANDASEXUALHARASSMENT.PD
F).” Therefore the Council proposes to use language that maintains
consistency between the parallel FHA and the FEHA.

However, the Council proposes to add some additional clarity, consistent
with California law, to clarify the phrase “consistent with agency law” that is
used in the federal regulation. To that end, subdivisions (b)(1) and (b)(2)
have been added. These subsections specify that whether liability exists in
a particular situation for a discriminatory housing practice is consistent with
agency law is a question of fact. See, e.g. Violette v. Shoup, 16 Cal. App.
4th 611, 620 (1993); Inland Mediation Bd. v. City of Pomona, 158 F. Supp.
2d 1120, 1139-1141 (C.D. Cal. 2001); U.S. v. Balistrieri, 981 F.2d 916, 930
(7th Cir. 1992); Marya v. Slakey, 190 F. Supp. 2d 95, 103 (D. Mass. 2001.
These subsections also set parameters that ensure that that vicarious
liability can be found, based on the facts, despite certain factors that might
in the context of other laws prevent a finding of vicarious liability. “Tortious
conduct that violates an employee's official duties or disregards the
employer's express orders may nonetheless be within the scope of
employment.” See, e.g. Mary M. v. City of Los Angeles, 54 Cal. 3d 202,
209 (1991). See also Chew v. Hybl, 1997 WL 33644581, *12 (N.D. Cal.
1997); Beliveau v. Caras, 873 F. Supp. 1393, 1399-1400 (C.D. Cal. 1995).
These subdivisions ensure that the minimum standards of the FHA
continue to apply.

Article 7. Discriminatory Effect

8 12060. Practices with a Discriminatory Effect.

The purpose of this section is to provide greater clarity to the public as to
when practices are unlawful based on their discriminatory effect, in order to
assist the public in the interpretation and implementation of Government
Code section 12955.8, subd. (b). This section is necessary to provide
clarity to the public about the scope and basis of discriminatory effect under
Government Code section 12955.8, subd. (b), particularly in light of some
differences between FEHA, the federal Fair Housing Act, and recent
federal case law. Further clarity will benefit the public by assisting them in
compliance with the law and will prevent misconstruction of the statute.

Additional referenced sections provide background for the proposed
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regulation. Government Code sections 12920 and 12921 set out the overall
public policies and purposes of FEHA in regard to housing as a civil right,
providing context for the definitions. Government Code sections 12926 and
12927 provide additional context for the meaning of a variety of terms,
including “discrimination,” and “person” as they are used in this section and
further defined in proposed section 12005. Government Code section
12955 identifies specific unlawful practices that might have a discriminatory
effect.

Article 7 utilizes definitions of “Business establishment” at proposed section
12005, subd. (f), “Legitimate” at proposed section 12005, subd. (s),
“Nondiscriminatory” at section 12005(t), and “Substantial” at section 12005,
subd. (ff).

Government Code section 12955.8(b) sets out very specific standards for
establishing when practices are unlawful based on their discriminatory
effect. Itis addressed specifically to unlawful practices in the context of
housing discrimination. (“For purposes of this article, in connection with
unlawful practices:....”) It establishes similar but separate standards for
businesses and nonbusiness entities regarding discriminatory effect, it
provides a reference for the definition of businesses in this context, and it
specifically establishes burdens of proof in regards to discriminatory effect.
It also provides specific direction as to the consideration of less restrictive
alternatives. See prior California interpretations and the legislative history
of Government Code Section 12955.8. DFEH v. Merribrook Apts. (Nov. 9,
1988) No. 88-19 FEHC Precedential Decs. 1988-99, 1988 WL 242651, Bill
Analysis, Senate Committee on Judiciary, 1993-94 Regular Session, AB
2244 (Polanco), as amended August 23 for hearing date of August 24,
1993, pages 10 - 11; available at: http://www.leginfo.ca.gov/pub/93-
94/bill/lasm/ab_2201-2250/ab_2244 cfa 930505 134939 sen_comm.
Thus, the Council proposes regulations that follow the statutory directives,
by providing different subdivisions for businesses, non-business entities,
and less restrictive alternatives, and that are consistent with prior California
interpretations of these provisions.

Pursuant to Government Code 12955.6, the proposed section differs from
the FHA and implementing regulations because the federal law provides
fewer rights and remedies than FEHA. Specifically, Government Code
section 12955.8 subd. (b) provides much greater specificity and in some
ways greater rights and remedies for aggrieved persons than the federal
law, specifically 24 C.F.R. section 100.500. See HUD’s Final Rule on
Implementation of the Fair Housing Act’s Discriminatory Effects Standard
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(HUD Discriminatory Effects Standard Final Rule), 78 Fed. Register 11460
(Feb. 15, 2013). Accordingly, the proposed regulations provide
considerably more specificity than the federal regulations. Texas
Department of Housing and Community Affairs et al. v. Inclusive
Communities Project, Inc. et al, 135 S.Ct. 2507, 2550 (2015) (Dissent)
confirms that states can enact their own fair housing laws, including laws
creating disparate impact liability, and referencing 42 U.S.C. § 3615
(recognizing local authority).

§ 12060, subd. (a).

The Council proposes to add this subdivision setting out the general rule
that, pursuant to Government Code section 12955.8, subd. (b), liability may
be established based on discriminatory effect absent a legally sufficient
justification, even if the practice was not motivated by a discriminatory
intent. This subdivision is necessary to provide clarity to the public about
the scope and basis of discriminatory effect under Government Code
section 12955.8, subd. (b), particularly in light of some differences between
FEHA, the FHA and recent federal case law. Further clarity will benefit the
public by assisting them in compliance with the law and will prevent
misconstruction of the statute.

As required by Government Code section 12955.6, the proposed section is
based on California statutes and common law, but also provides rights and
remedies that are equal to or greater than those provided in the FHA,
specifically, subdivision (a) is parallel to 24 C.F.R. section 100.500. Since
the federal provision accurately reflects California law, no significant
change is required, only minor modifications for clarity and to include all
protected bases under California law, which has broader coverage in many
areas than the federal law. See, e.qg., definition of “protected class” under
proposed section 12005(z). The federal regulation is fully consistent with
Government Code section 19255.8, subd. (b), including making it explicit
that discriminatory effect is sufficient to establish liability even in the
absence of discriminatory intent.

§ 12060, subd. (b).

The Council proposes to add this subdivision describing the different types
of discriminatory effect, pursuant to Government Code section 12955.8,
subd. (b). This subdivision is necessary to provide clarity to the public
about the scope of discriminatory effect under Government Code section
12955.8, subd. (b), including to make explicit that discriminatory effect can
be based on a practice that creates, increases, reinforces, or perpetuates
segregated housing patterns based on membership in a protected class
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and that discriminatory effect may exist even if only a single person suffers
harm from the practice. Further clarity will benefit the public by assisting
them in compliance with the law and will prevent misconstruction of the
Statute.

As required by Government Code section 12955.6, the proposed section is
based on California statutes and common law, but also provides rights and
remedies that are equal to or greater than those provided in the FHA,
specifically, proposed subdivision (b) is parallel to 24 C.F.R. section
100.500. Since the federal provision accurately reflects California law, no
change is required, but the subdivision has been modified for clarity to
include all protected bases under California law, which has broader
coverage in many areas than the federal law. See, e.g., definition of
“protected class” under proposed section 12005(z).

Proposed subdivision (a) also includes language parallel to 24 C.F.R.
section 100.500 that includes a practice which “creates, increases,
reinforces, or perpetuates segregated housing patterns based on
membership in a protected class.” While this language is not explicit in
Government Code section 12955.8, subd. (b), it is necessary to ensure that
FEHA provides rights and remedies at least as protective as FHA pursuant
to Government Code section 12955.6. See e.g. Texas Department of
Housing and Community Affairs et al. v. Inclusive Communities Project, Inc.
etal., 135 S.Ct. 2507, 2522-23 (2015); Metro. Hous. Dev. Corp. v. Vill. of
Arlington Heights, 558 F.2d 1283 (7th Cir. 1977); Keith v. Volpe, 618 F.
Supp. 1132, 1150-1151 (C.D. Cal. 1985) (“In addition, there is a second
type of racially discriminatory effect that a facially neutral decision about
housing can produce. This is “the effect which the decision has on the
community involved; if it perpetuates segregation and thereby

prevents interracial association it will be considered invidious under the
Fair Housing Act independently of the extent to which it produces a
disparate effect on different racial groups.” Arlington Heights,

558 F.2d at 1290.”)

Subdivision (b) also makes explicit that while a practice has discriminatory
effect when it has disparate impact on a group of individuals based on
membership in a protected class, liability may exist even if only a single
person who is a member of a protected class has actually suffered an injury
from the practice.

§ 12061. Burdens of Proof in Discriminatory Effect Cases.
The purpose of this section is to provide greater clarity as to the burdens of
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proof that apply in determining whether housing practices are determined
to be unlawful based on their discriminatory effect under FEHA, in order to
assist the public in the interpretation and implementation of Government
Code section 12955.8, subd. (b). Further clarity is necessary to ensure
compliance with the law, to prevent misconstruction of provisions in the
statute, and to provide direction to the public where FEHA provides greater
protection than the FHA.

The proposed section sets out both the complainant’s burden (subdivision
(a)) and the respondent’s burden (subdivision (b)). Subdivision (c) clarifies
that the opposing party may rebut whether the party with the burden of
proof in either subdivision (a) or (b) has met its burden. Finally, subdivision
(d) provides guidance regarding the types of evidence that may be relevant
in establishing or rebutting the existence of a discriminatory effect. The
language in the proposed rule reflects the specific terms of section
12955.8, subd. (b).

The subsection is supported by prior California interpretations and the
legislative history of Government Code Section 12955.8. DFEH v.
Merribrook Apts. (Nov. 9, 1988) No. 88-19 FEHC Precedential Decs. 1988-
99, 1988 WL 242651, Bill Analysis, Senate Committee on Judiciary, 1993-
94 Regular Session, AB 2244 (Polanco), as amended August 23 for
hearing date of August 24, 1993, pages 10 - 11, available at:
http://www.leginfo.ca.gov/pub/93-94/bill/asm/ab_2201-
2250/ab_2244 cfa 930505 134939 sen_comm.

Pursuant to Government Code 12955.6, the proposed section differs from
the FHA and implementing regulations because the federal law provides
fewer rights and remedies than FEHA. Specifically, it differs from the
parallel federal law at 24 C.F.R. section 100.500(c) regarding burdens of
proof. See HUD Discriminatory Effects Standard Final Rule, supra at
11473.

Because of the much greater specificity of the Government Code section
12955.8, compared to the federal common law development of the
doctrine, the proposed regulations provide considerably more specificity
and greater rights and remedies for aggrieved persons than the federal law.
Texas Department of Housing and Community Affairs et al. v. Inclusive
Communities Project, Inc. et al, 135 S.Ct. 2507, 2550 (2015) (Dissent)
confirms that states can enact their own fair housing laws, including laws
creating disparate impact liability, and referencing 42 U.S.C. § 3615
(recognizing local authority).
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This proposed section is parallel to 24 C.F.R. section 100.500(c)(1) and
(c)(2). Since those federal provisions accurately reflect California law, no
significant change is required, only minor modifications to specifically
reflect the California law. However, as discussed below, California law is
different than federal law in regards to legally sufficient justification,
providing greater protection, and therefore 24 C.F.R. section 100.500(c)(3)
IS not replicated here. See the discussion in proposed section 12062 for
more explanation of the differences between federal and California law on
legally sufficient justification.

§ 12061, subd. (a).

The Council proposes to add this subdivision identifying the complainant’s
burden of proof. This section is necessary to provide greater clarity in order
to assist the public in the interpretation and implementation of Government
Code section 12955.8, subd. (b). Further clarity is necessary to ensure
compliance with the law and to prevent misconstruction of provisions in the
Statute.

In particular, subdivision (a) of this section establishes that the complainant
has the initial burden of proving that a challenged practice caused or
predictably will cause a discriminatory effect. This is consistent with
Government Code section 12955.8, subd. (b), but states the rule with
additional clarity. Such clarity is necessary to assist the public and also to
maintain consistency between the federal FHA and the FEHA, which both
provide that plaintiff/complainant shall bear the initial burden of proof in a
case involving discriminatory effect.

As required by Government Code section 12955.6, the proposed section is
based on California statutes and common law, but also provides rights and
remedies that are equal to or greater than those provided in the FHA,
specifically, this proposed subdivision is parallel to 24 C.F.R. section
100.500(c)(1). Since the federal provision accurately reflects California
law, no change is required.

§ 12061, subd. (b).

The Council proposes to add this subdivision identifying the respondent’s
burden of proof. This subdivision is necessary to provide clarity about
general scope of the respondent’s burden of proof in rebutting a claim of
disparate effect, referred to as a “legally sufficient justification,” and how
this burden fits into the burden-shifting framework. The subdivision refers
the parties to section 12062 for more detail on the components of that
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defense.

This subdivision is necessary to provide clarity to the public because the
California statute is more specific and is different from FHA in ways that
provide greater protection to individuals covered by FEHA. Pursuant to
Government Code 12955.6, the proposed section differs from the FHA and
implementing regulations because the federal law provides fewer rights and
remedies than FEHA. Specifically, this proposed subdivision is consistent
with federal law generally in that the respondent or respondent has the
burden of proving that the challenged practice meets statutory
requirements, but it provides more specifics that differ for business
establishments and non-business establishments, as required by the
explicit language of Government Code section 12955, subd. (b).

8 12061, subd. (c).

The Council proposes to add this subdivision to provide clarity about the
burden-shifting framework. The subsection clarifies that the opposing party
may rebut whether the party with the burden of proof in either subdivision
(a) or (b) has met its burden. This subdivision is necessary to provide
clarity as to the general rule. The proposed section provides rights and
remedies that are equal to or greater than those provided by the relevant
federal guidance. While the federal regulations do not state this rule, it is
consistent with both California and federal case law. HUD Discriminatory
Effects Standard Final Rule, supra at 11472 (“Moreover, a respondent or
respondent may avoid liability by rebutting the charging party’s or
complainant’s proof of discriminatory effect.” (citing Dothard v. Rawlinson,
433 U.S. 321, 331 (1977)).

§ 12061, subd. (d).

The Council proposes to add this subdivision regarding the types of
evidence that may be relevant in establishing or rebutting the existence of a
discriminatory effect. This subdivision is necessary to provide clarity as to
the range and types of evidence that might be relevant in a discriminatory
effect case. The subsection provides clarity by enumerating a non-
exhaustive list of types of evidence that may be relevant. The listis
consistent with FHA law and is derived from both state and federal cases
and federal guidance. See, e,g. Sisemore v. Master Financial, 151 Cal.App.
4th 1386, 1421 (Cal. Ct. App. 2017); Dept. Fair Empl. & Hous. v.
Merribrook Apts. (Nov. 9, 1988) No. 88-19, FEHC Precedential Decs.
1988-89, 1988 WL 242651, *13 (“...[D]ifferences in the rates at which a
protected group and others will be excluded, inferred from the known
difference in some neutral characteristic of two groups, is a widely
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accepted means of demonstrating adverse impact.”); Keith v. Volpe, 858
F.2d 467, 479 - 482 (9th Cir. 1988) (various types of evidence); U.S. Dept.
of Housing and Urban Development, Office of General Counsel Guidance
on Application of Fair Housing Standards to the Use of Criminal Records by
Providers of Housing and Real Estate-Related Transactions (HUD
Guidance on FHA and Use of Criminal Records), 3 - 4 (Apr. 2016); Joint
Policy Statement on Discrimination in Lending, 59 FR 18,266, 18269 -
18270 (Apr. 15, 1994, Village of Arlington Heights v. Metropolitan Housing
Dev. Corp., 429 U.S. 252, 265 (1977); HUD Discriminatory Effects
Standard Final Rule, supra.

§ 12062. Legally Sufficient Justification.

The purpose of this section is to provide greater clarity as to the
components of the defense of legally sufficient justification that must be
proved by different types of respondents in order to defeat a claim of
discriminatory effect, what evidence is required, and that the determination
of whether an interest or purpose is sufficient is a case-specific inquiry.
This section is necessary in order to assist the public in the interpretation
and implementation of Government Code section 12955.8, subd. (b).
Further clarity is necessary to ensure compliance with the law, to prevent
misconstruction of provisions in the statute, and to provide direction to the
public where FEHA differs from the FHA.

§ 12062, subd. (a).

The Council proposes to add this subdivision to specify the prongs
necessary for a business establishment to establish that its actions had a
legally sufficient justification and therefore did not create liability for a
discriminatory effect. This proposed subdivision is necessary in order to
assist the public in the interpretation and implementation of Government
Code section 12955.8, subd. (b). Further clarity is necessary to ensure
compliance with the law, to prevent misconstruction of provisions in the
statute, and to provide direction to the public where FEHA differs from the
FHA.

Pursuant to Government Code 12955.6, the proposed subdivisions 12062
(a) and (b) differ from the FHA and implementing regulations because the
federal law provides fewer rights and remedies than FEHA. Specifically,
FEHA recognizes that non-business establishments (e.g. public entities)
have different purposes than business establishments, and that their
burden for establishing a legally sufficient justification should reflect that
difference. Federal regulations and case law also recognize this difference.
HUD Discriminatory Effects Standard Final Rule, supra at 11470 - 11471.
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However, FEHA is more explicit, creating a similar test but one that takes
into account the different purposes. In particular, Government Code
Section 12955.8, subd. (b) establishes comparable, but different, standards
for the burden of showing a legally sufficient justification for business
establishments compared to non-business establishments. Proposed
section 12062, subd. (a) therefore identifies the elements, based on the
specific language of Government Code 12955.8, subd. (b), by which a
business establishment can establish a legally sufficient justification.
Similarly, proposed section 12062, subd. (b) identifies the elements, based
on the specific language of Government Code 12955.8, subd. (b), by which
a non-business establishment, such as a public entity, can establish a
legally sufficient justification. The parallel federal law at 24 C.F.R. section
100.500 is different. 24 C.F.4. section 100.500(b) applies one standard to
all types of respondents, including both public and private entities, because
the definition of “discriminatory housing practice” under the FHA makes no
distinction between these entities. HUD Discriminatory Effects Standard
Final Rule, supra at 11470 -11470. Texas Department of Housing and
Community Affairs et al. v. Inclusive Communities Project, Inc. et al, 135
S.Ct. 2507, 2522-2523 (2015) (recognizing distinct types of defendants and
concurring with HUD). See 42 U.S.C. 3602(f) (defining “discriminatory
housing practice” as “an act that is unlawful under Section 804, 805, 806,
or 818,” none of which distinguish between public and private entities. See
also Nat’'l Fair Housing Alliance, Inc. v. Prudential Ins. Co. of Am., 208
F.Supp. 2d 46, 59-60 & n.7 (D.D.C. 2002) (same). Pursuant to Government
Code 12955.6, because Government Code 12955.8 specifically
distinguishes between the burdens of proof by different types of
respondents, and because those provisions provide greater protection to
individuals protected by the FEHA, they are set out in proposed section
12062.

Subdivisions (a)(1)-(2) articulate specific standards for business
establishments based upon Government Code section 12955.8, subd. (b)
that are consistent with state and federal law.

Subdivision (a)(3) articulates an additional element, as set forth in
Government Code section 12955.8, subd. (b)(1), which applies both to
business entities and other persons.

Pursuant to Government Code 12955.6, the proposed subdivisions 12062
(a)(3) and(b)(4) differ from the FHA and implementing regulations on the
issue of which party carries the burden of proof on the existence of less
restrictive alternatives because the federal law provides fewer rights and
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remedies than FEHA. Specifically, Government Code section 12955.8,
subd. (b)(1) sets out a different allocation of the burden of proof on less
restrictive alternatives than 24 CFR 100.500(c)(3). 24 CFR 100.500(c)(3)
places that burden on a plaintiff or complainant. Proposed subdivisions
12062, subd. (a)(3) and 12062, subd. (b)(4) are based on Government
Code 12955.8, subd. (b)(1): “Any determination of a violation pursuant to
this subdivision shall consider whether or not there are feasible alternatives
that would equally well or better accomplish the purpose advanced with a
less discriminatory effect.” This provision does not explicitly place the
burden of proof for establishing a less restrictive alternative on
complainants or respondents. However, for purposes of clarity and to
implement the statute, the regulation specifies which party carries the
burden of proof on this element.

California precedent and substantial evidence in the legislative history
demonstrate that both the former Fair Employment and Housing
Commission and the California legislature considered that this burden was
most appropriately placed on the respondent. See, e.g. DFEH v.
Merribrook Apts., (Nov. 9, 1988) No. 88-19 FEHC Precedential Decs. 1988-
99, 1988 WL 242651, a FEHC Precedential Decision, held: “A housing
practice that has adverse impact on children and households with children,
therefore, will be found lawful only if we determine that the practice is
necessary to serve a compelling and well-established public purpose and
that there is available no reasonable alternative means of serving the same
need with less discriminatory impact. Respondents have plainly not met
this standard here.” (Id. at 15, emphasis added.) Importantly, the
legislative history of 12955.8 cited Merribrook with approval. Bill Analysis,
Senate Committee on Judiciary, 1993-94 Regular Session, AB 2244
(Polanco), as amended August 23 for hearing date of August 24, 1993,
pages 10 - 11; available at: http://www.leginfo.ca.gov/pub/93-
94/bill/lasm/ab_2201-2250/ab_2244 cfa 930505 134939 sen_comm.

The last substantive legislative analysis before the bill was enacted states:
“The nature of a respondent's burden of justification has been phrased in
different ways by the courts. ...However, the cases generally have required
a respondent/defendant to prove that no less discriminatory practice or
policy exists.” Senate Comte Analysis 5/5/93 29593 bytes; BILL
ANALYSIS, SENATE COMMITTEE ON JUDICIARY, 1993-94 Regular
Session, AB 2244 (Polanco), as amended August 23 for Hearing date:
August 24, 1993, pages 10 - 11; available at:
http://www.leginfo.ca.gov/pub/93-94/bill/asm/ab_2201-

2250/ab_2244 cfa 930505 134939 sen_comm.) The same bill analysis
cites Huntington Branch NAACP v. Town of Huntington, 844 F.2d 926 (2d
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Cir.) aff'd per curiam, 109 S.Ct. 276 (1988) and Resident Advisory Board v.
Rizzo, 564 F.2d 126, 149 (3d Cir. 1977). Both of these courts placed the
burden on defendant. (The only other case cited in this regard is Betsy v.
Turtle Creek Assoc., 736 F.2d 983 (4th Cir. 1974) which did not reach the
allocation of burden issue.) The legislative history also cites DFEH v.
Merribrook Apts. (Nov. 9, 1988) No. 88-19 FEHC Precedential Decs. 1988-
99, 1988 WL 242651 with approval. Pursuant to Government Code
12955.6, the proposed subdivisions differ from the FHA and implementing
regulations because the federal law provides fewer rights and remedies
than FEHA.

Further, a respondent is in a better position to bear this burden because of
its greater knowledge of, and access to, information concerning the
respondent’s interests, what alternative policies are available, and whether
an alternative could equally or better serve their interests while having less
discriminatory effects. This placement of the burden does not require a
respondent to “prove a negative.” Rather, this allocation of the burden only
requires the respondent to identify what policy options it considered and
how and why it decided to select the policy it chose as the least
discriminatory alternative.

While the proposed regulation’s placement of this burden on the
respondent is different than the burden on this issue set out in 24 C.F.R.
section 100.500(c)(3), the proposed subdivisions will provide greater
protection of the rights of members of protected classes than the federal
law, as required by Government Code 12955.6.

8 12062, subd. (b).

The Council proposes to add this subdivision to specify the specific
elements necessary for a person other than a business establishment to
establish that its actions had a legally sufficient justification and therefore
did not create liability for a discriminatory effect. This proposed subdivision
IS necessary in order to assist the public in the interpre