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Almost One in Three California Adults (7
Million) Has an Arrest or Conviction Record

Nearly 90% of large
employers conduct
criminal background
checks for
employment.
(Source: Society for
Human Resources
Management, 2012)
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African Americans in California
Are Most Severely Overrepresented

People of Color are Disproportionately
Impacted by the Criminal Justice System
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After 4-8 Years, Offenders are No More Likely
Than Non-Offenders to Be Re-Arrested
Source: Blumstein,
Nakamura, “Redemption
in an Era of Widespread
Criminal Checks” (NIJ
Journal No. 263).

2. Federal Civil Rights Protections

The Federal Reentry Council
Bolsters Federal Agency Actions




Federal Actions Regulating
Criminal Background Checks










Equal Employment Opportunity Commission issues criminal
records guidance regulating private and public employers
(April 25, 2012) and litigates against major employers (Pepsi
$3.13 million settlement)
Department of Labor civil rights directive regulates all
federally-funded workforce programs (May 25, 2012)
Federal Trade Commission settles $2.6 million lawsuit with
HireRight under Fair Credit Reporting Act (August 8, 2012)
Office of Federal Contract Compliance Programs civil rights
guidance regulates federal contractors (January 28, 2013)
Office of Personnel Management guidance recommends model
policies for federal agencies and their contractors (May 15,
2013)

Convened in 2011 by
Attorney General Eric
Holder, a wide range of
Cabinet Secretaries
actively coordinate and
promote policies that
remove barriers to
reentry.
The Employment Working
Group includes the EEOC,
DOL, FTC, OPM and other
key federal agencies.

Key Features of the EEOC Arrest
and Conviction Guidance (Step 1)






“Disparate Impact” of criminal background
checks triggers “business necessity” analysis.
To establish that the practice is “job related and
consistent with business necessity,” the employer
screen must consider the three “Green factors”:
-the nature and gravity of the offense;
-the time that has passed since the offense;
-the nature and essential functions of the job.
Disqualifications based on arrests and blanket
restrictions against hiring people with records
generally violate Title VII.
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Blanket Criminal Record Restrictions
Persist, In Violation of Title VII

Key Features of the EEOC Arrest
and Conviction Guidance (Step 2)


Provide an “individual assessment” for
people excluded by the screen, including:
-notice that the individual has been
screened out due to a record;
-an opportunity to correct the record;
-an opportunity to present evidence of
rehabilitation.



3. Fair Chance Hiring and
Criminal Justice Reform

EEOC also endorses “ban the box” and
other employer “best practices.”

18 States and Over 100 Localities Adopt Fair
Chance Hiring and “Ban the Box” Reforms

States: CA, CO, CT, DE,
HI, IL, MD, MA, MN,
NE, NM, NJ, RI

Growing Bi-Partisan and Employer
Support for Fair Chance Hiring
Major Employers
Embrace “Ban the Box”:

4. The Key California Criminal

Records Protections
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The Limits on Commercial
Background Checks in California






Arrests: Under CA consumer protection law (Civil Code
§1786), background check companies cannot report an
arrest that has not led to a conviction (unless the
company has verified in the last 30 days that the arrest
is still open).
Convictions: Except for open arrests, only convictions
dating back no more than 7 years can be reported to the
employer by a private screening firm’s background
check.
Copy of Report: Under CA law, upon request workers are
entitled to a copy of the report within three days from
when it’s provided to the employer (under federal law,
workers are entitled to the background check report
before an “adverse action” by the employer).

California Embraces Fair Chance
Hiring and Ban the Box Reforms
State Law (AB 218)




Covers state agencies,
cities, counties, special
districts.
Must remove the criminal
history question from job
applications and delay
the inquiry until after an
individual meets the
minimum qualifications
for the job.





CA Local laws
10 cities and counties
have adopted policies.
San Francisco Fair Chance
Ordinance extends to
private employers (and
housing), limits the
inquiry until after the
interview, and prohibits
consideration of
convictions dating back
more than seven years.

The Limits on Criminal History
Records Available to Employers







Private employers can only ask about convictions, not
arrests.
Private and public employers cannot ask about convictions
that have been expunged (“dismissed”) or sealed and
certain marijuana convictions.
Expungement is available for offenses that did not result
in a prison sentence, provided the individual successfully
completed all the terms of his probation or can
demonstrate to a judge that an expungement of the
record is in the “interests of justice.”
Under Prop 47, those convicted of eight low-level felonies
(including simple drug possession offenses and theft of
less than $950) can have their felonies reduced to
misdemeanors.

5. Recommendations
for FEH Council Action

Advance a Comprehensive State Agenda,
Including Regulations Governing Background Checks




Expanding on the EEOC Guidance, issue regulations that
clarify the state civil rights standards governing
criminal background checks for employment
(emphasizing “disparate impact” analysis, the
individual assessment process, a presumption of
rehabilitation, and ban the box).
A recent study referencing the EEOC Guidance and ban
the box policies concluded that: [s]uch laws give
jobseekers the chance to make contact with
prospective employers – contact that this study
suggests is crucial to the hiring process.” (Christopher
Uggen, et. al., “The Edge of Stigma,” Criminology
(2014), p. 650).

4

Additional Measures








Form a state Reentry Council to reduce barriers to employment
of people with records by coordinating policy across the key
agencies (e.g., DFEH, EDD, AG, the State Workforce Investment
Board, CDCR, the California State Personnel Board).
As authorized by state law (Gov. Code §12944), review the
impact on people of color of licensing board policies that
regulate criminal background checks (e.g., HHA/CNA/EMT
boards).
As authorized by state law (Gov. Code §12990), target state
contractors to ensure that they are fully complying with the
federal and state civil rights laws regulating criminal
background checks.
In collaboration with EEOC and DOL’s Office of Federal
Contract Compliance Programs (OFCCP), develop an employer
outreach and education campaign (e.g., AGoodHire.Com).
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