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I, INTRODUCTION

In the past 52 vears, through legistation and case law,
California has steadily expanded its fair housing protections
under the Unruh Civil Rights Acc (“Unruh Ac®)! and the
Fair Employment and Housing Act (“FEHA”).2 These state
protections often oveslap with and complement federal fair
housing laws but, until recently, had some critical differences
relating to penalties and certain categories of discrimination.
Effective January 2011, additional legislative amendments to
the FEFA provided greater substantial equivalence between it
and the federal Fair Housing Amendments Act (“"FHAA”) with
respect to civil penalties and age discrimination and clarified
California law refating to source-of-income discrimination.?

II. STATUTCGRY BACKGROUND OF CALIFORNIA'S
FAIR HOUSING LAWS4

A. The Unruh Act

In 1959, the California Legislature enacted the Unrub
Act, which prohibits arbitrary discrimination by all business
establishments, including bousing and public accommodations,
on account of age, ancestry, color, disability, national origin,
race, religion, sex, and sexual orientation.” These “enumerated
categories are illustrative, rather than restrictive.’® Indeed,
courts have beldy construed the Unruh Act to apply 1o
arbitrary discrimination based on personal traits, beliefs, or
characteristics.” The objective of the Unruh Act is to prohibit
businesses from engaging in unreasonable, arbitrary, or invidious
discrimination.®

In determining whether an organizadon is a “business
establishment” under the Unruh Acr, courts must consider
several factors, inchuding: (a) what, if any, business benefits one
may derive from membership; (b) the number and nature of
paid staff; (c) whether the organization has physical facilities;
(d) what are the purposes and activities of the organization;
(¢) the extent to which the organization is open 1o the public;
(f) whether there are any fees or dues for participation or
membership; and (g) the nature of the organization’s structure.?
The types of businesses that fall under the Urruh Act are
diverse, and include landlords,'® homeowners' associations,!
condominium associations,!? real estate broleers,'3 real estate
cle'»feiopcrs,34 and many other business establishments. 15

In numerous instances, the courts’ interpretation of “arbitrary
discrimination” and “business establishment” under the Unruh
Acr protected against housing discrimination long before the
California Legislature enacted the FEHA. For example, the
Court of Appeal in Swann o Burkers10 raled that an owner of &
triplex constituted a “business establishment” for purposes of the
Unruh Act. Significantly, this ruling was rendered a year before
the California Legislature enacted the Rumford Fair Housing

Actt? (“Rumford Act™), which was & precussor to the FEMA
that prohibited private property owners from discriminating
on the basis of race. As a result, the courr determined that the
property owner could not discriminate against a rental applicant
on the basis of race.'t Similarly, in 1982, ten years before the
FEFA was amended to include “familial starus” as a protected
category,}? the California Supreme Court in Maring Foint
. Wolfion® held that an apariment complex could not ban
families with children based on a “generalized prediction” that
the class as a whole is more likely to commit misconduct than
adults withour children. Likewise, in 1982, the court in Fubert
v. Williams®! ruled that the Unruh Act protected against sexual

orientation housing discrimination, a full 17 years before that
basis was added to the FEHA 22

B. The Rumford Act

As a supplement to the Unruh Act, the 1963 enactment of
the Rumford Act expressly prohibited housing discrimination in
the sale or rental of properties with four or more units on the
basis of ethnicity, religion, sex, mariral status, physical handicap,
or familtal starus®3

Passage of the Rumford Act did not gb unchallenged,
however. Less than a year after its enactment, the California Real
¥state Association launched a campaign for property owners
“sacred housing rights” and against “forced housing.”% This
resuited in the November 1964 zpproval by California vorers
of Proposition 14, a constitutional amendment prohibiting
limits on a property owner’s sole discretion te refuse to seli or
fease real property, by more than a two-to-one margin.??> Unuil
Proposition 14 was struck down by the California Supreme
Court in 1966 as unconstiturional,?® it gave property owners
the right t exclude anvone for any reason, including a right to
refuse to ren, sell, or lease on the basis of race, religion, or ethnic
background. 7

C. 1980 Fair Employment and Housing Act

In 1980, declaring that “the opportunity w seek, obzain,
and hold housing withour discriminarion is . . . a civil right,”#8
the Legislature and Governor Edmund G, Brown, Jr., combined
the Fair Employment Practices Act {“FEPA”),”? which had
been adopted in 1953 o protect against unfair employment
practices, and the Rumford Act to create the Fair Employment
and Housing Act, now known as the FEHA.3Y Leaving most
of the protected categories in place, the new FEHA created
wwo subcabinet-level administrative agencies to enforce the
FEHA: (1) the Department of Fair Employment and Housing
{(“DFEH" or “Department”) that investigates, conciliares,
mediates, and prosecutes discrimination complaints;31 and
(2} the Fair Employment and Housing Commission {"FEHC”
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or “Commission”) that adjudicates the discrimination claims
and promulgares regulations interpreting the FEHA.32

Specifically, the FEHA provides protection from harassmen:
or discrimination in housing (or employment} because of race,
color, religion, sex, sexual orlentarion, marital status, national
origin, ancestry, familial statas, source of income, and disabiliry. 33
The FEHA prohibits discrimination and harassment in all
aspects of housing including sales and rentals, evictions, terms
and conditions, mortgage loans and insurance, and land use and
zoning.> The FEHA also requires housing providers to make
reasenable accommodations in rules and practices to permit
persons with disabilities ta use and enjoy a dwelling and to allow
persons with disabilities to make reasonzble modificarions to the
premises.?? [n addirion, the FEHA prohibits retaliation against
any person who has filed a2 complaint with the Deparument,
participated in a Department investigadon, or opposed any
activity prohibited by the FEHA.3¢

Persons who believe they have experienced housing
discrimination may file 2 complaint wirh the DFEH.?7 The
DFEH Director or the Actorney General may fife a complaint
of housing discrimination within one year from the date of the
alleged discriminatory act.38 Notably, there is no requirement for
exhaustion of administrative remedies in housing discrimination
cases {although exhauston is required under the employment
provisions of the FEHA), and the complainant may immediately
pursue judicial relief.3? Civil actions must be commenced within
two years from the date of the alleged discriminatory act. 0

The FEHA provides for a variety of remedies, which may
include: housing previousiy denied; out-of—pocket expenses;
cease-and-desist orders; damages for emotional distress;
reasonable attorney’s fees and costs; expert witness fees; civil
penalties; and court-ordered punitive damages./“

11i. THE FEDERAL FAIR HOUSING ACT

Like its California counterpart, Tide VII of the Civil
Rights Act of 1968 sets forth the federal Fair Housing Act
(“FHA") 42 When the FHA was first enacted, it was much
more limited than California’s housing discrimination laws,
“prohibiting a property owner {rom discriminating against a
buyer or tenant only on the bases of race, colos, religion, sex,
and national origin.®3

IV, SUBSTANTIAL EQUIVALENCE BETWEEN
THE FEHA AND THE FEDERAL HOUSING
AMENDMENTS ACT

Development of California’s fair housing law, however,
has lagged far behind comparable developments in other areas
of anti-discrimination laws. The lag is due in part to a vibrant
fair housing bar in California and decades of a limitation on
damages in California housing discrimination cases.

As enacted, all damages flowing from discriminetory
housing acts under the FEHA, both for actual and for punitive
damages, were capped at $1,000 with no provision for attorney’s
fees or costs.¥ Initially, these remedies mirrored the remedies
available under the original FHA45 However, in 1981, the
California Legistature modified the FEHA’s remedies to allow
for full actual damages. Nonetheless, punitive damages, at
that time, remained capped at $1,000, adjusted annually in
accordance with the Consumer Price Index. 46
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At the federal level, Congress, in 1988, amended the FHA
through the Fair Housing Amendments Act {“FHAA").%/
The FHAA eliminated the $1,000 cap on punitive damages
and allowed for unlimited punitive damages.4® The 1988
amendments alse made reasonable artorneys’ fees and costs

-available to the prevailing party, other than the Unired States,

for the first time.4?

Pursuant to a work-share agreement berween the DFEH
and the Department of Housing and Urban Development
(*HUD™ for handling joindy filed fair housing complaines,
the FEHA must be substantially equivalent to the FHAA for
the DFEH to remain certified to receive complaint referrals
and funding from HUD.30 As a result, in 1992, the California
Legistature amended the FEHA to be substantially equivalent
to the FHAAS? Since that dme, the FTEHA has provided for
damages comparable to the damages available under the FHAA
in all housing cases litigated in court: all acrual damages,
unlimited punitive damages, and reasonable attorney’s fees and
costs available to the prevailing party; other than the stare.??

V. THE 2010 AMENDMENTS TO THE FEHA AND
UNRUH ACT

In November 2010, California enacted SB 1252 {Corberr),
which amends specified housing provisions under che FEHA
and the Unruh Act to {i} conform the caps on civil penalties in
adminiserative proceedings to the FHAA, (i) include source-
of-income discrimination as a protected class in several sections
of the FEHA from which it was inadvertenty omitred, and
(it} clarify that admission prefererices based on age thar conform
to federal law do net constmure age discrimination under
California law.>? The amendments wenz into effect in January
2011, Alchough somewhat technical, the amendmenss relaring
to civil penalties and age discrimination were nonetheless
critical o bringing California faw more fully into subszantial
equivalence with federal law as required under the work-share
agreement between HUD and the DFEH. In addition, 5B 1252
resolved an internal inconsistency within the FEHA with respect
to source-of-income discrimination.54

A. Amending Civil Penalties to Be Substantially
Equivalent to Federal Law

At the federal level, Congress in 1988 passed the Fair Housing
Amendments Act {FHAA),>® which eliminated the $1,000 cap
on punidve darnages, thus providing for uniimited punitive
damages.?® The 1988 amendments also made reasonable attorneys
fees and costs available to the prevailing party, other than the United
Stares, for the first tme.5’ However, the cap on civil penalties
available in administrative housing cases brought under the FEHA
had not been raised in recent years to conform to the federal cap.

In administrative adhudications, the FEHC is auchorized to
impose a civil penalty upon a respondent who the Commission
finds, after a full evidentary hearing, has cormmitted an
unfawfil housing practice in violation of the FEHA with
oppression, fraud, or malice.>® Likewise, a HUD Administrative
Law Judge ("AL]™) is authorized to impose a civil penalty upon
a respondent who the ALJ finds, after a full evidentiary hearing,
has committed an unlawful housing practice in violatlon of the
FHAA with oppression, fraud, or malice.”

Prior to 2011, under the FEHA, the civil penalty imposed on



a first-time violator could not exceed $10,000. The Commission
couid order a respondent that it found had violated the FEHA
with intent, on two separate occasions within five years, to pay
a civil penalty of up o $25,000. If a respondent was adjudged
three or more times within seven years to have violated the
FEHA with intent, the Commission could impose 2 civil penalry
of up o $50,000.60

However, under the FHAA, the civil penalty that may
be imposed on a first-time violator cannot exceed $16,000. A
HUD AL] can also order a respondent thac it finds has violated
the FHAA with intent, on two separate occasions within five
years, to pay a civil penalty of up to $37,500. Furthermore, if a
respondent has been adjudged three or more times within seven
years to have violated the FHAA with intent, HUD can impose
a civil penalty of up to $65,000.61

Consequently, SB 1252 amended the civil penaity caps
specified in FEHA to conform to the federal caps specified in
the FHAA.82

B. Amending the Source of Income Discrimination
Provisions

“Source of income” was added to the FEHA, effective
January ‘1, 2000, with a sunser provision effective January 1,
20035.53 “Scurce of income” has been defined in Government
Code section 12955 as “lawful, verifiable income paid directly
to a tenant or paid to a representative of a tenant.”®4 A landlord
is not considered a representative of a tenmant under this
definition.5> The sunset provision was subsequentdy stricken,
permanently adding “source of income” to the protected classes
isted in only one section of the FEHA, effective January 1,
2005.50 However, the list of protected characreristics in related
FEHA housing sections was not amended at that time to include
“source of income.”

To correct this oversighi, SB 1252 added “source of
income” to'the list of protecred characteristics in Government
Code sections 12920, 12921, and 12955.8, which inadvertently
were not amended when “source of income” was permanently
added to the FEHA in 2005.¢7 In addidon, SB 1252 added
subdivision (i) to sectdon 12927 of the Government Code 1o
make clear thar, as used throughout the FEHA in connection
with housing accommodations, “source of income” would have
the same definition as in Government Code section 12955.
SB 1252 declared thar the addirion of “source of income” was
strictly intended to create consistency within the FEHA and

not to create any substantive rights thar did not exist prior o
SB 1252.68

C. Clarifying Age Discrimination in California in Light
of the Federal Laws

Both the FEHA and the Unruh Act prohibiv age
discrimination in housing, but only the FEEHA addresses housing
accommodations specifically designed for seniors,®” Federal law,
however, does not expressly prohibit age discrimination in
housing.”0

Prior to 8B 1252, a housing provider that imposed
admission preferences based on age, in compliance with a
federally-approved housing program, was at risk of violating
state law prohibitions against age discrimination in bousing.”!
Because California law (unlike federal law} prohibits housing

discrimination on the basis of age, those whe provided affordabie
housing to at-need populations, such as low-income seniors,
violated state law when they imposed admission preferences
based on age in compliznce with federally-approved housing
programs in connection with heusing that was not otherwise
exempt from California’s prohibition on age discrimination.
This conflict arose because, in seme federal housing programs,
renter eligibility criteria include the requirement that at least
one member of a household be age 62 or older,”? while allowing
other members of the household w be of any age and specifying
that the provider cannot refuse to rent to a family with minor
children.”? Such a requirement conflicted with California law,
which exempts as senier housing only these properties where
all residents are at least age 62. Failure to comply with federal
regulations requiring thart at least one household member be at
least age 62 would have resulted in Joss of funding for affordable
housing providers, bur refusal to rent 1o a household consisting
solely of persons under age 62 with respect to housing that
did not qualify as senior housing under California law would
have resulted in a viclation of state law and a porendal DFEH
complaine.

5B 1252 eliminated this conflict to clarify that admission
preferences based on age, imposed in connection with &
federally-approved housing program, do not constituze age
discrimination in housing by under either the FEHA or the
Unruh Act.”

VI. CONCLUSION

Since they were enacted, federal and state housing anti-
discrimination laws have been amended and modified several
times. Most recently, in California, $B 1252 amended the
FEHA and Unruh Act to bring certain housing provisions
into substandal equivalence with federal law and to resolve an
internal inconsistency within the FEHA. These amendments are
the most recent legislative developments in California faw on
housing discriminadion, which has been strengthened over time
by statutory amendments and judicial decisions spanning more
thar half'a century.

Piyllis W Cheng is Divector of the California
Department of Fair Employment and Housing,
the nation’ largest state civil vights agency.
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